
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/23/17 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC11-01164 
CASE NAME: FIA CARD SERVICES VS. WYCOFF 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY JEFFREY D. WYCOFF 
* TENTATIVE RULING: * 
 
            Parties to appear.   
 
 Defendant shall be prepared to address the following matter:  Defendant indicated in his 
moving papers that he had not lived at 74 Navara Court in Danville since 2009.  Defendant 
submitted a San Francisco rental lease commencing on April 26, 2011.  However, Defendant 
provided no evidence of his residence in the interim between 2009 and the 2011.   
 
 On the other hand, Plaintiff shall be prepared to provide evidence of the validity of the 
address at which Defendant was served, by substitute service and authority of the person to 
accept service on Defendant’s behalf. 
 
 Both parties shall be prepared to address the following: At the Case Management 
Conference on September 30, 2011, Counsel specially appearing for Plaintiff’s Counsel, 
represented to the Court that “the matter has settled.”  Settlement implies awareness of the 
proceedings, communication, and negotiations.  Parties to explain how the matter settled, but 
Defendant remained ignorant of the pending case. 
 

  

 2.  TIME:  9:00   CASE#: MSC13-02483 
CASE NAME: NUCO VS. CORDOVA 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY ELDON EVERETT HARLEY 
* TENTATIVE RULING: * 
 
Vacated. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-00163 
CASE NAME: MARK JORDAN VS. HOME DEPOT U.S 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY MARK JORDAN 
* TENTATIVE RULING: * 
 

Plaintiff’s Motion for Summary Judgment is denied.  A number of material facts are 
disputed.   (See Disputed Material Fact Nos. 3, 5, 10, 11, 13, 15, 18, 19, 23, and Defendant’s 
Additional Fact Nos. 6, 13, 14, 15).   The basis for this ruling is as follows. 

 
Request for Judicial Notice 
 
The court grants defendant’s unopposed Request for Judicial Notice and takes judicial 
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notice of the attached court records to the extent permitted by law.  (See Sosinsky v. Grant 
(1992) 6 Cal.App.4th 1548, 1564-1567.) 
 

Analysis 
 

For a plaintiff to prevail on a motion for summary judgment, he must establish the facts 
are undisputed as to every element of his claim and he is entitled to judgment as a matter of 
law.  (See CCP § 437c (c); Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 853; 
S.B.C.C., Inc. v. St. Paul Fire & Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.)  If there is a 
dispute as to a single material fact, the motion must be denied.  (See Jos. Schlitz Brewing Co. v. 
Downey Distributor (1980) 109 Cal.App.3d 908, 914.)   

 
To establish a claim for malicious prosecution, the plaintiff must prove that the criminal 

case against him “(1) was initiated by or at the direction of the defendant and legally terminated 
in the [his] favor, (2) was brought without probable cause, and (3) was initiated with malice.”  
(Siebel v. Mittlesteadt (2007) 41 Cal.4th 735, 740.)  Here, a number of factual issues remain, 
including regarding favorable termination (see Siebel v. Mittlesteadt, supra, 41 Cal.4th at 740; 
Pattiz v. Minye (1998) 61 Cal.App.4th 822, 827) and malice.  (See Sheldon Appel Co. v. Albert & 
Oliker (1989) 47 Cal.3d 863, 875.)  In addition, plaintiff has not sustained his initial burden as to 
some of the material facts because his evidence does not support the statements in his 
Separate Statement or the court has sustained evidentiary objections. 

 
  The court’s prior ruling that defendant did not conclusively establish the absence of 

favorable termination does not mean that plaintiff has established favorable termination.  An 
issue remains whether the prosecution’s dismissal of the criminal case reflected plaintiff’s 
innocence of the charges or occurred for other reasons.  (See Pattiz, supra.)   Further, it 
remains disputed whether defendant acted with malice. 
 

Rulings on Evidentiary Objections 
 
Defendant’s Objections 
 
Preliminarily, the court notes that a party moving for summary judgment and relying on 

documents prepared by the other party must still lay a proper foundation for the documents.  
(See Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 855.)   Self-represented 
litigants must generally follow the same rules of evidence as represented ones.  (See Taylor v. 
Bell (1971) 21 Cal.App.3d 1001, 1009, citing Doran v. Dreyer (1956) 143 Cal.App.2d 289, 290.) 

 
1 – Sustained (lacks foundation). 
2 – Sustained (lacks foundation). 
3 – Sustained only as to the word “baseless” 
4 – Overruled. 
5 – Overruled. 
6 – Sustained. 
7 – Overruled. 
8 – Overruled. 
9 – Sustained only as to the words “finds 13 Halo 998P fixtures.” 
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10 – Sustained.   
11 – Sustained. 
12 – Sustained. 
13 – Sustained. 
14 – Sustained. 
15 – Overruled. 
16 – Sustained. 
17 – Overruled. 
18 – Sustained. 
19 – Overruled. 
20 – Sustained. 
21 – Overruled as to the email that Dana Veatch sent to Erica Reed on 12/15/10; 

otherwise, sustained. 
22 – Overruled. 
23 – Overruled. 
24 – Sustained. 
25 – This document does not appear in the court’s file.  Therefore, the court is unable to 

rule on the objection. 
26 – Sustained (lacks foundation).   
27 – The court cannot tell which document defendant is objecting to and thus cannot rule 

on the objection. 
28 – Sustained. 
29 – Sustained. 
30 – Sustained as to “and then destroyed my life.” 
31 – Sustained. 
32 – Sustained. 
33 – The court cannot tell which document defendant is objecting to and thus cannot rule 

on the objection. 
34 – Sustained. 
35 – Sustained. 
36 - The court cannot tell which document defendant is objecting to and thus cannot rule 

on the objection. 
37 - The court cannot tell which document defendant is objecting to and thus cannot rule 

on the objection. 
38 - The court cannot tell which document defendant is objecting to and thus cannot rule 

on the objection. 
39 – Sustained (violation of CCP § 2015.5.) 
40 – Overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 957.) 
41 – Sustained as to “that were discontinuing them.” 
42 – Overruled. 
43 – Overruled. 
44 – Overruled. 
45 – Overruled. 
46 – Overruled. 
47 – Overruled. 
48 – Sustained. 
49 – Sustained. 
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50 – Overruled.   (See People v. Harris (1978) 85 Cal.App.3d 954, 957.) 
51 – Overruled. 
52 – Sustained. 
53 - The court cannot tell which document defendant is objecting to and thus cannot rule 

on the objection. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-00233 
CASE NAME: JOHNSON-MORPHIS VS. NL INC. 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION FOR SANCTIONS AGAINST MARK HOOSHMAND (CCP 128.7) 
FILED BY DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 
Defendants David Mahoney and Eloisa Mahoney’s motion for sanctions pursuant to CCP 
Section 128.7 is denied.  The purpose of this statute is to check abuses in the filing of pleadings, 
petitions, written notices of motions or similar papers.  See Musaelian v. Adams (2009) 45 
Cal.4th 512, 514.  A CCP motion involves a two-step process.  The moving party serves the 
sanctions motion on the offending party without filing it.  The opposing party then has 21 days to 
withdraw the improper pleading and avoid sanctions.  At the end of the waiting period, if the 
pleading is not withdrawn, the moving party may then filed the motion.  See CCP Section 
128.7(c)(1).  On January 4, 2017, Defendants’ counsel asked Plaintiff to withdraw his Second 
Amended Complaint.  However, Defendants had long ago answered the Second Amended 
Complaint and have actively litigated the case for two years.  This motion is simply a summary 
judgment motion in sheep’s clothing, as it contends only that the suit is meritless and uses 
deposition testimony and discovery evidence to assert that point.  See e.g., Weber Decl., 
paragraphs 6, 8, 9, 13, 18, 20, 21, 22 and Exhibit D, E, G, I, L, N, O, P.  Sanctionable conduct 
under Section 128.7 is limited to “presenting” a “pleading, petition, written notice or other similar 
paper” to the court and forcing it withdrawn or be sanctioned.  See CCP Section 128.7(b)  
The statute cannot be used the way Defendants have chosen to use it as a request for 
terminating sanctions.   
 
Sanctions are denied.  While the decision to bring this motion was misguided, the court does not 
find that it was brought “primarily for an improper purpose, such as to harass or to cause 
unnecessary delay or needless increase in the cost of litigation.” 
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 6.  TIME:  9:00   CASE#: MSC16-00528 
CASE NAME: CONWAY VS. DEAN, III 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT 
FILED BY RACHEAL CONWAY 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-00748 
CASE NAME: SILVA VS. BENEFICIAL CALIFORNIA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BENEFICIAL FINANCIAL I INC. 
* TENTATIVE RULING: * 
 
Granted without leave to amend for the reasons set forth in the moving papers.  No opposition. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS. DEBENEDETTI 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY FRANK J. DEBENEDETTI III 
* TENTATIVE RULING: * 
 
Denied without prejudice. It appears to the court that there was no meaningful “meet and confer” 
process undertaken prior to filing this motion as required by CCP 2023.010 and 2023.020. 
Moving party also failed to comply Local Rule 3.300 since this motion was filed without 
participating in the Discovery Facilitator process. Request for sanctions denied. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS. DEBENEDETTI 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES, SET 1 
FILED BY FRANK J. DEBENEDETTI III 
* TENTATIVE RULING: * 
 
Denied without prejudice. It appears to the court that there was no meaningful “meet and confer” 
process undertaken prior to filing this motion as required by CCP 2023.010 and 2023.020. 
Moving party also failed to comply Local Rule 3.300 since this motion was filed without 
participating in the Discovery Facilitator process. Request for sanctions denied. 
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10.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS. DEBENEDETTI 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR ADMISSIONS, SET 1 
FILED BY FRANK J. DEBENEDETTI III 
* TENTATIVE RULING: * 
 
Denied without prejudice. It appears to the court that there was no meaningful “meet and confer” 
process undertaken prior to filing this motion as required by CCP 2023.010 and 2023.020. 
Moving party also failed to comply Local Rule 3.300 since this motion was filed without 
participating in the Discovery Facilitator process. Request for sanctions denied. 
 

  

11.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS. DEBENEDETTI 
HEARING ON MOTION TO CONSOLIDATE CASE WITH NO. P17-00007 
FILED BY FRANK J. DEBENEDETTI III 
* TENTATIVE RULING: * 
 
Denied. Consolidation is inappropriate given the pending Motion to Quash in the Contra Costa 
probate matter and the recent decision of the Oklahoma Court of Civil Appeals establishing 
jurisdiction for administration of the Trust in Tulsa County, Oklahoma.  
 

  

12.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS. DEBENEDETTI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear to discuss stay of these proceedings pending the Oklahoma probate proceedings. 
 

  

13.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON SPECIAL MOTION TO STRIKE (anti-SLAPP) 
FILED BY MUYE LIU, TRIGMAX SOLUTIONS, LLC 
* TENTATIVE RULING: * 
 

Defendants Trigmax Solutions, LLC and Muye Liu’s special motion to strike is granted 

as to paragraphs 35 and 54(11), and otherwise denied. Defendants shall file a responsive 

pleading by April 7, 2017.  

“Resolution of an anti-SLAPP motion involves two steps. First, the defendant must 

establish that the challenged claim arises from activity protected by section 425.16. [Citation.] If 

the defendant makes the required showing, the burden shifts to the plaintiff to demonstrate the 
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merit of the claim by establishing a probability of success. We have described this second step 

as a ‘summary-judgment-like procedure.’ [Citation.] The court does not weigh evidence or 

resolve conflicting factual claims. Its inquiry is limited to whether the plaintiff has stated a legally 

sufficient claim and made a prima facie factual showing sufficient to sustain a favorable 

judgment. It accepts the plaintiff's evidence as true, and evaluates the defendant's showing only 

to determine if it defeats the plaintiff's claim as a matter of law. [Citation.]” (Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384-385.) 

Protected Activity 

“In determining whether a defendant sustained its initial burden of proof, the court relies 

on the pleadings and declarations or affidavits.” (Brill Media Co., LLC v. TCW Group, Inc. (2005) 

132 Cal.App.4th 324, 329 (disapproved of on other grounds in Simpson Strong-Tie Co., Inc. v. 

Gore (2010) 49 Cal.4th 12, 25, fn. 3); see also Code of Civil Procedure § 425.16(b).) 

Defendants Trigmax Solutions, LLC and Muye Liu (hereafter “Defendants”) argue that 

the statements that are the subject of Plaintiff’s lawsuit are protected activity because they were 

made in connection with a court proceeding and because the statements made in connection 

with an issue of public interest. This second category covers Defendants’ arguments that 

Plaintiff is a public figure and that Plaintiff has thrust himself into issues of public interest.  

Statements made in connection with a judicial proceeding 

Protected activity includes, “any written or oral statement or writing made in connection 

with an issue under consideration or review by a legislative, executive, or judicial body, or any 

other official proceeding authorized by law… .” (Code Civ. Proc., § 425.16(e)(2).) “[A] statement 

is ‘in connection with’ litigation under section 425.16, subdivision (e)(2) if it relates to the 

substantive issues in the litigation and is directed to persons having some interest in the 

litigation.” (Neville v. Chudacoff (2008) 160 Cal.App.4th 1255, 1266.) 

Defendants have identified paragraph 22 as the statements made in connection with a 

judicial proceeding. Paragraph 22 alleges that Defendant Liu wrote a blog article insinuating that 

Plaintiff’s lawsuit against Yang was “using improper methods to promote the influence of his 

website”, that Plaintiff was “openly advocating theft of personal privacy” and that Plaintiff was 

“oppressing others or profiteering by defamation lawsuit.” (Comp. ¶22.) Paragraph 54(1) 

includes references to the same statements and while not specifically identified by Defendants 

the Court will consider both paragraphs together as they involve the same statements. 

(Comp. ¶54(1).)  Defendants have not argued that any other alleged statements were made 

in connection with a litigation and the Court is only ruling on this issue as to paragraphs 22 

and 54(1). 
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The statements in paragraph 22 and 54(1) are related to a lawsuit, but there is no 

evidence that they were directed to individuals with some interest in that lawsuit. Therefore, 

Defendants have not shown that paragraph 22 and 54(1) involve protected activity.  

Statements made in connection with an issue of public interest 

Protected activity includes, “any written or oral statement or writing made in a place 

open to the public or a public forum in connection with an issue of public interest… .” (Code Civ. 

Proc., § 425.16(e)(3).)  

“ ‘ “Web sites accessible to the public … are ‘public forums’ for purposes of the anti-

SLAPP statute.” ’ [Citations.] But not every Web site post involves a public issue. [Citation.] 

‘[M]ere publication … on a Web site … should not turn otherwise private information … into a 

matter of public interest.’ [Citation.]”  (D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226.) All 

statements are alleged to have occurred in web sites accessible to the public and thus have 

occurred in public forums.  

 “In general, ‘[a] public issue is implicated if the subject of the statement or activity 

underlying the claim (1) was a person or entity in the public eye; (2) could affect large numbers 

of people beyond the direct participants; or (3) involved a topic of widespread, public interest.’ 

[Citations.]” (D.C., supra, 182 Cal.App.4th at p. 1215.) 

Defendants’ main argument is that Plaintiff is a public figure. This appears to be an 

argument that Plaintiff is a person in the public eye. In order to show that Plaintiff was in the 

public eye, Defendants must present evidence that Plaintiff was well known to the public. For 

example, in Nygard, Inc. v. Uusi-Kerttula (2008) 159 Cal.App.4th 1027 the court found the 

owner of a business was in the public eye where the owner was internationally known, spent a 

great deal of money and effort to promote his business, success, wealth and lifestyle, and the 

company employed over 12,000 employees. In contrast, the court in D.C. found that an 

individual who was a signer and promoted himself through a website was not in the public eye. 

In D.C. the court noted that there was no evidence that the public was fascinated with the 

plaintiff, that there was widespread public interest in his personal life or that he was nationally 

known. (D.C., supra, 182 Cal.App.4th at 1229.)  

Defendants’ argument is that Plaintiff is a public figure based on the following allegations 

in the complaint: (1) Plaintiff holds a Ph.D. in theoretical physics and Plaintiff’s papers have 

been cited hundreds of times in prestigious research journals (Comp. ¶ 3), (2) Plaintiff founded a 

software company named Netbula, LLC (Comp. ¶ 4.) and (3) Plaintiff was closely involved in the 

Anna May He case (Comp. ¶ 34). Defendants also attached a copy of a page from 

JudicialWatch.org, which shows that Plaintiff is a member of that organization. These facts are 

not enough to show that Plaintiff is in the public eye. There are no facts showing that Plaintiff is 

known nationally or internationally or that there is public fascination with Plaintiff. Therefore, 

Defendants have not shown that Plaintiff is in the public eye.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/23/17 

 
 

- 9 - 

Defendants do not argue that the alleged statements could affect large numbers of 

people and the Court will not consider this argument.  

The final way that the alleged statements can be found to be protected activity is if they 

involve a topic of widespread, public interest. Here, Paragraphs 35 and 54(11) allege that Doe 3 

made statements about Plaintiff’s involvement in the Anna Mae He case. Plaintiff’s declaration 

states that the Anna Mae He case was “well publicized”, Plaintiff co-authored a book about his 

involvement in the case and mentions that there were media reports in China about the case. 

(Plaintiff’s Decl. ¶ 39.) These facts show that the Anna Mae He case was a matter of public 

interest. Therefore, statements regarding Plaintiff’s involvement in the Anna Mae He case 

involve topics of widespread, public interest and the statements are protected activity.  

Probability of Prevailing on the Merits 

Having found that part of the allegations in the complaint involve protected activity, the 

Court must now look at Plaintiff’s probability of prevailing as to those allegations. If the Court 

finds that Plaintiff has not shown a probability of prevailing, those allegations are stricken. 

(Baral, supra, 1 Cal.5th at p. 396.) This process is similar to a normal motion to strike where 

individual allegations can be stricken. (See Id. at p. 393-394.) However, “[a]llegations of 

protected activity that merely provide context, without supporting a claim for recovery, cannot be 

stricken under the anti-SLAPP statute.” (Id. at p. 394.)  

Plaintiff has not shown a probability of prevailing as to these allegations included in 

paragraphs 35 and 54(11). Plaintiff’s declaration addresses the Anna Mae He case in 

paragraphs 39 and 40. However, Plaintiff does not explain how he has stated a claim for either 

defamation or unfair competition based upon these allegations. In addition, these allegations are 

not included merely to provide context and therefore, the Court strikes paragraphs 35 and 

54(11) from the complaint. Aside from paragraphs 35 and 54(11), the motion to strike is denied 

because Defendants have not shown that any of the other allegations are protected activity.  

Other Matters  

Both parties included factual statements in their briefs that were not supported by the 

evidence. In addition, the Court notes that both parties referenced matters in the Alameda case 

and in various websites, but did not file the relevant documents or otherwise provide information 

for this Court to review. As noted above, when ruling on a special motion to strike, the Court 

considers the complaint and admissible evidence which has been presented to the Court. The 

Court did not consider factual statements by the parties which are re unsupported by the 

evidence.  

Defendants have included new arguments in their reply. Those arguments should have 

been included in the moving papers and the Court will not consider arguments first raised in the 

reply. (see, Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537-1538.) 
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Finally, Defendants shall comply with California Rules of Court, Rule 3.1110(b) and 

include the hearing date and other required information when filing papers relating to any 

motion. All parties shall comply with all applicable California Rules of Court in all future filings. 

 

  

14.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO SET ASIDE DEFAULT CCP 473 
FILED BY YEYECLUB.COM 
* TENTATIVE RULING: * 
 

Defendant Yeyeclub.com’s motion to set aside default is denied without prejudice. 

Defendant Yeyeclub.com failed to include a proposed pleading as required by Code of Civil 

Procedure section 473(b). 

 

  

15.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.   
 

  

16.  TIME:  9:00   CASE#: MSN16-1643 
CASE NAME: WARD VS. WARD 
HEARING ON REQUEST FOR STATUS UPDATE OF PETITION 
FILED BY MARCUS B. WARD 
* TENTATIVE RULING: * 
 
Denied without prejudice.  No proof of service on Toraine Ward. 
 

  

17.  TIME:  9:00   CASE#: MSN17-0133 
CASE NAME: SUN BEEF LLC VS. JBJ HOLDINGS 
HEARING ON PETITION TO COMPEL ARBITRATION AND APPOINT AN ARBITRATOR 
FILED BY SUN BEEF, LLC, 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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ADD-ON 

18.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH SUBPOENA 
FILED BY DONGXIAO YUE 
* TENTATIVE RULING: * 
 
Continued to March 30, 2017 at 9:00 a.m. in Dept. 33. 
 

 

 


